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FACILITTATING THE PROMPT AND ORDERLY CONDUCT
OF THE BUSINESS OF THE FEDERAL CONMMUNICA-
TIONS COMNMIISSION
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, from the commitiee of conference, submtted:
the following

CONFERENCE REPORT
{To accompany S0 20054

The conunittee of conference on the disagrecing votes of the two,
Houses on the amendient of the House to the bill (5. 2034) (0 amend’
the Conmunieations et of 1934, as wnended, in ()l(l(l to expedite
and tmprove the .ulmlnl\lmu.v process by authorizing the Federal
Communieations Commission 1o delegate funcetions in adjudic atory
cases, repealing the review .slull provisions, and revising related pro-
visions, having mer, alter full and free conference, have agreed 10
reconnend amd do recommend 1o their respeetive Hmm as follows

That the Senate recede from its disagreentent 1o the wnendment ()f
the House and agree to the same with an anmendment as follows:

In liew of the matter proposed 1o be imserted by the House amend-
ment insert the following: :

That subseciion (¢} of section 5 of the Conemunications et of 1935, as
amended ) rel iy to a Vrecion st is hercby repoaled.

SEc, 2. S')//)V(I/m/ Wl of section G oof the Cownounications Jlel of
1’).; 4ooas amended s amcndod 1o read as follows:

iy Uy Whew wecossary to the proper Nanctioning of the Commission
and the prompt and orderly conduet of its business, the Clonniission may,
by published rule or by order, delegate any of its functions (cecept [une-
Lions grauted fo the Commission by this 1)(//:1/,/41/)/: and by /)(I/(l(/lll[)ll\
Gy, ), and (6) u/ this subscetion) to a paned of cononissioners, an
individual commissioner, an employec board, or an indiridual employee,
'(m//u/lm, /unu‘mn~ with respect to /Iunlnt,, 4/4/(//:://;///1,‘ :)/(/('Im(/ certi-
.////m, /(/)u/flltl/ or ut/,ui/m acting as to any work, buwnu\ or huttler;
cocept that in delegating review functions to cmployees in cases of adjudi-
cation (ax defined in th Admwinistrative Procedure Aet). the delegation
in oy such case piay be made only to an enoployee board -conxisting of
three or sore employees referred to (o paragraph (8. Aoy such rule
or order niitlf be ad.. [)fu/ amended  or resetinde d unll/ /)l/ tr rote u/ a Iml/n/ Zfl/
of the members of the Cowission then holding office. Nothing in this
paragrapl shall auttorizc the Comndssion Ao provide for the condnel,
b any porson or persons othor than persons v ferved 1o in dlauses () and
(3 of soetion Tidr of the Administratice Procedure Aet, of any hearing
fo wlich sueh scetion T applies.



' Z MY
MONO SECTION .

“(2) As used in this subsection (d) the term ‘order, decision, report,
or action’ does not inelude an wnitiad, tentitive, or recommended decision
to which exceptions may be filed as provided in section 404(bh).

“8) Any order, decision, report, or action made or taken pursuant to
any such delegation, unless reviewed ax provided in paragraph (1), shall
have the same Jorce and effect. and shall be made, evidenced, and enforeed
in the same manner, ax orders, decisions, reports, or other actions of the
Commission.

“(4) Any personaggrierved by any such order, decision, report or action
may file an application for review by the Commession within such time
and In suwch manner as the Commission shall preseribe, and evory such
applicativi shall be passed wpan by the Conpmission.  The Commission,
on it own initiative, may review i owhole or in part, at such time and
e such manner as it shall deterndine, any order, decision, report, or’
action made or faken purswant to any delegation wnder paragraph ().

“@) dn passivg upnn  pplications for reeicw, the Commission may
grant, in whole wr io part, or dory such applications without speeilying
any roasons thercfor.  No osuch app ication for review shall rddy on
g stions of feel ortau ape g wlacl e panei of e isstoners, tndiridual
comniissioner, employ < bocrd, or fndicidual cmployee has boon afforded
o opportinnity to puss, )

Y I the Commission grants the application for reciew, it may
affirm. modify, or scl aside the order, decision, report, or uction, or ot
may order a relearing wpon such arder. deeision. report, or action (n
accordanee with scetion 05,

T The flivg of aw application for reriow wnder this subscetion shall
be acondition precedent to judicial revicw of ey order, decision, report,
or aetion made or taken pursuant to a dlegation under poragraph (1),
The time within which a petition for rericie must be filed in a proceeding
toawhich section 402(aYy applics. ar within which an appeal must be talon
wnder section 40283, shall be computed from the date upon wiich public
notice s given of orders disposivg of all applications for revicw fled in
any case. .

(8 The employees to wham the Comundssion may deleqate review
Junctions Tu any cuse of adjudication (as defined in the Administrative
Procedure Acty shall be qualified . by reason of their training, cxperience,
and competence, lo perform sueh reiew functions, and shall perform o
duties inconsistent with such review functions.  Such employees shall be
in a grade classification or sulary level commensurate with their cnportant
duties, and in no event less than the grade classification or salary lecel
of the employee or employees whose actions are to be reviewed.  [n the
performance of suel review: functions such employees shall be assigned to
eases in rotation so far as practicable and shall not be responsible to or
subject to the supervision or dwrection of any officer. employee, or ayent
enyaged in the performance of ineestigative or prosecuting functions for
any ageacy.

Y9) The seeretary and scal of the Commission shall be the secretary
and seal of each pane of the Commession, each nelicidual commissioner,
and cach employee bowrd or fwlividual employee crercising functions
delegited purswant to pragraph (1) of this sudbsection.”
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Seel 30 Soetion 09 of Y Comencnneal ions et of 1937, ux 41)/1(//1]”/',
i Jeere 1)‘// e nded Lo read as '/'u//uu'.\':

CREHEFPANINGS

SN, .7.’/-7. ,-U'/:/' an oorder doeision. /uu'/, or et ion has hoon ads
or talen fuoawy procccding by e Cononission . or by any desiguated
withor by addhin to (Cononission Jrersiiand tooa dodigalion wndor seelion
Gt i} /N//'/:’/lI/III‘t/lP_ vr oy ather Jrr N 111/1//‘:.1 vodd v rliose Ditepests
ware ardrers, /;'./ (I"I/':t'/rr/ ///r/'//)]/. 1l /n/!'//-u/; 4/.""‘ /'1//4«//‘//.5/ uu/.// to the
anthoriti waling or faler the ordes decision, o port o daction: and /"

shall be Lawtul for sucl autlon :/l"‘ sthoi o e e i ission or oy
authority isiqrated wdo: sociion S : P dlvendidon o graad
sueh o rchiaring Jsutliciort roason v b wade Lo ppear . 4 pet -

Lion for rehoaring wnt be @il within thiirg dgs oo The dats o pon
whieh public wotice is given of the order, decision, report. or action cou-
plained of . No cucl application shall veeuse any person from eomplying
with vr oheying any order, decision. report, or action of the Commission,
or operale inodany mdanner to stay or post pone the enforeement thereof,
without the special order of the Conenission. The iling of a pelition jor

Crehearing shall ot be o« econdition precodeat o judicial pericw of any

such order, docision, report or activn, ececpt whorc the party scebeing such
rerieir (L aras not a purty to the proccedings resulting i suel order,
decision, report, or action, or (2 relies on qiestions of faet or law upon
which the Connission, or desiguated authority within the Comniission,
has been afforded no opportunity to pass. The Commission. or desig-
nated authority within the Commission, shall cotor an arder, wih a con-
cize statement of the reasons therdfor, denying o petition for rehearing or
griuting such petition, inowhole or in part. and ordering sacl further
procecdings as wmay be appropriate: Provided . That Suoany case where
s 1ch petition relates to an instrument of authorization granted withoul o
Loaring, the Commission, or desiguated authority cithin the € mmission,
coadll take such action within winety days of the fling of such peition.
Lehearings shall be gorerned by sueh general rales ax the Comniission
weey establish, crecpt that wo eridence other thaw weirly discorored ri-
dence, eridence whieh has boeome arailable valy sinee Hhe originad taling
of eeidence, or ceidenee which the Cowonlission or desionated a uthoriiy
within the Commission believes should hace becn talon T the original
proceeding shall be talen on any rehearing.  The time within whicl a
petition for review must be filed in a procceding to which scelion A02{a)
applies or within which aw appeal must be fakcn wnder seetion 402(h)
fnany case, shall be computed from the date wpon which public notice is
gicen of orders disposing of all petitions for rehearing filed awith the Com-
mission in such proceeding or case, but awy order. decision, report, or
wction made or taken after such rehearing recersing, ehanging. or maodify-
ing the original order shall be subject to the same provisions with respeet
to rehearing as an original order”

See. 50 Section 500 (ay, (hy, (e), and () of the Conpnmnnications et
of 1935, as amended, are amended to read as follirs:

“(a) In erery case of adjudication (as defned in the Admanistratice
Drocedure Act) which kas been designated by the Commission for hearing,
the person or persons conducting the hearing shall piepare and hle an
ditial, tentative, or recommended decision, except where sueh person or
personxs become unavailable to the Commission or avchere the {Commmission.
Auds wpon the record that_dye and timely ececution of ilx functions

Amperatively and unarvoidable frequire that the record be cortified to the

Comamniss
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“(b) In every case of adjudication (as defined in the Administrative
Procedure Act) which has been designated by the Commission for hearing,
any party to the. proceeding shall be permitted to file exceptions and memao-
randa in support thereof to the initial , tentative, or recommended decision,
which shall be passed upon by the Commission or by the authority within
the Commission, if any, to whom the function of passing upon the excep-
tions is deleguted under section 5(d)(1): Provided, however, That such
authority shall not be the same authority which made the decision to
which the ereeption is taken. ’

“e)(1y In any case of adjudication (as defined in the Administrative
Lrocedure Act) which has been destgnated by the Commission for a hear-
ing, no person who has participated in the presentation or preparation
Sor presentation of such caxe at the hearing or upon review shall (ezcept
Lo Lhe extent required for the disposition of ex parte malters ax authorized
by ey directly or indireetly make any additional presentation respeeting
sueh case lo the hearing officer or officors or o The Comnission, or fo.any
authority within the Conmunission fo whom in suck ease, review funetions
have been delegeted by Hhe Conomission under section ()T, wndiss
wpore notice and opporiniity for all parties 1o participate,

D The provision fnosubseelior {e) of scetion 5 of the Administralive
Drocedure et which statos that suek subscetion shall not apply in detos -
mining applications for fnitial Licenses, shall not be applicable hercatt
i the case of applications for initial licenses before the Federal Comnoui-
cations Convmrssion. :

“ly To the erlent that the foregoing provisions of this section and
sectton ady are in o conflict with the provisions of the Administratice
Procedure Aet, such provisions of this section and section 5(d) shall bhe
held to supersede and modify the” provisions of that Aet.”

See. 5. Notwithstanding the foregoing provisions of this et the
second sentence of subsection (8) of section 409 of the Communications
et of 1934 Gokich relates to the Bling of erceptions and the presentation
of oral arqument), as in force at the time of the enactment of this e,
shall continue to be applicable with respect to any case of wdyudication
(s defined in the Administrative Procedure ety designated by the foderal
Coneniiceations Commission for hearing by a notice of hearing ixsucd
prior to the dute of the enactment of this Act. -

And the House agres to the same.

.
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STATEMENT OF THE MANAGERS ON THE PART OF THE
HOUSE

The managers on the part of the House at the conference on the
disagreeing votes of the two Houses on the amendment of the House
to the bill (8. 2034) to amend the Communications Act of 1934, as
amended, in order to expedite and improve the administrative process
by authorizing the Federal Communications Commission to delegate
functions in adjudicatory cases, repealing the review staff provisions,
and revising related provisions, submit the following statement in
explanation of the effect of the action ugreed upon by the conferces
and recommended in the accompanying conference report:

This legislation deals exclusively with amendments to the Com-
munications Act of 1934, referred to herein as ““the Act”’.

Insofar as the substitute agreed to in conference differs from the
House amendment in substance, the differences are explnined below.
Otherwise, except for clerical, conforming, and minor technical
changes, the substitute agreed to in conference is the same as the
House amendment.

DISPOSITION OF APPLICATIONS FOR REVIEW RBY THE COMMISSION

The proposed paragraph (4) of subsection (d) of section 5 of the
Act, as contained in this legislution, provides that where a person is
aggrieved by an order, decision, report, or action taken by any
authority (that is, a panel of commissioners, an individual cominis-
sioner, or an employee board) in the exercise of review functions

/ Wge o delegated to it by the FCC, such aggrieved person may file an applica-

0/

tion for review by the) Commission. Paragraph (4) provides that M(/

every such applicatiorl ‘shall be passed upon by theyCommission.
The function of passing upon such applications is a%&nction which
under this legislation the Commission will not be authorized to
delegate to anyone else.

In the House amendment, paragraph (4) contained a proviso author-
izing the Commission by published rule or by order to limit the right
to file such applications for review by the/Comumission, in ¢ises™of
adjudication (as defined in the Administrative Procedure Act), to
proceedings involving issues of general communications importance.

The bill as passed %y the Senate contained no such provision.

This provision is not retained in the conference substitute. T'he
Senate members of the committee of conference did not favor it.
Furthermore, some of the House members of the committee of con-,
ference did not favor the provision.
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. Those who favored retaining the provision felt that it would aid the.... /‘&7’{,&“;-7/‘,@“@/{%‘@9‘;/
"ol the

necessity of passing on applications
for review in many cases which are relativély unimportant and of a
routine nature, thereby savinsnrore-otite-own-tinme-for-tiie Considera-
tion of questions of relativefy major importance. However, those
opposed to the provision made the point that since & party could
always raise the issue of ‘“‘general communications importance” and
argue that his case fell in that category, the time which might be
consumed by the Commission in considering and ruling on this issue
might very well offset any saving of time which might otherwise be
achieved by exercising the authority granted by the proviso. Further-

_ Inore, it was pointed out that the burden of passing upon applications

“for review is not necessarily & heavyv one, since the Commission. will

- -not be required, under the legislation, to specify any reasons for its

action when it grants or denies an application fer review.
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“authority to review its own de
in the conference subsiictife in orcer that this will be abundantly clear.
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INDIVIDUALS SEUVING ON EMPLOYEE BOARDS

Under this legislation the Commission would be authorized to
delegnte review functions in cases of adjudication (as defined in the
Administrative Procedure Act) to boards of employees.

Both the bill as passed by the Senate and the House amendment
contained special provisions with respect to the employees to whom
such delegations may be muade.

The Senate provision provided that such functions could be dele-
gated to employees “who by reason of their training, experience,
competence, and character are especially qualified to perform such
review functions”. Tt also provided that insofar as practicable such
functions should be deleguted onlv to employees who are “in a grade
clussification or salary level equal to or higher than the employee or
employees whose actions are to be reviewed”.

The House provision provided that such employees shall be “well
qualified, by reasoi ol thefr training, experience, and competencg, to
perform such review functions”. The House provision also provided
that such employees should be given no other duties than the duty of
exercising such review functions. As to compensation, it provided
that such employees should be paid “‘compensation at rates commen-
surate with the difficulty and importance of their %uties”. It con-
tained another provision to the effect that such employees ‘“shall not

be responsible to, or_subject to the supervision or directiom of, any

person engaged in the perforinance of investigative or proseécuting

e o

“functions for thé Coinmission or any other sgency of the Government’”.

In the substitute agreed to in conference the provision on this sub-
Ect, designated as paragraph (8), is similar to the provision in the
ouse amendment but there are séme differences. ' b
Instead of providing that such employees shall perform no other
duties than those concerned with the exercise of such review func-

tions, the conference substitute provides that such employees El_lg.ll

‘“perform no_duties inconsistent with such reviewsfunetions”.
" The FCC has submitted the following examples of additional duties
which, in its opinion, would not be inconsistent with the review fune-
tion and which therefore could be assigned to employees serving on
employee boards:
1. grafting or analyzing legislation.
2. Studying procedures of the FCC with a view to expediting cages.
3 Assimnedm@CS to Administrative Conference of the %Jnited

) S

States and)towzorform duties in connection with the work of such
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The substifute provides that such employees be “in a grade classifi-
cation or salary level commensurate with their important dutles, and:
in no event less than the grade classification or salary level of the
employee or employees whose actions sre to bs reviewed”. It also
contains a provision which was not in the House amendment, that in
the performance of such review functions such employees shall be

assigned to casgs.in rotgtion so far as practicable.

AUTHORITY TO PASS UPON EXCEPTIONS

There was another difference between the Senate bill and the House
amendment—a difference more of language then of substance. In
the Senate bill, in the provision (subzec. (b) of sec. 409) authorizing
arties to file exceptions to initial, tenative, or resommended decisions,
a proviso was included. stating in effect that the authority to which
the Commission delegatey the function of passing on the exceptions
to such a deeision shall notbé the same authority which made the
_decicien.-~ Although the House amendment conteined no similar pro-
ision, it is believed that the sumo resuit would have beefn reached
under the House amendment, rending it #s a whole. Certainly there
i r of the decision could be given
on. The Senate proviso is retained
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